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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
KENNETH PATRICK ZEHM,
)
)
Defendant-Appellant.
)
______________________________)

NO. 44977
KOOTENAI COUNTY NO. CR 2016-22430

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Pursuant to a plea agreement, Kenneth Patrick Zehm pleaded guilty to one felony count
of driving under the influence. The district court imposed a sentence of ten years, with two years
fixed. On appeal, Mr. Zehm asserts the district court abused its discretion by imposing an
excessive sentence.
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Statement of the Facts & Course of Proceedings
In November of 2016, emergency units responded to a report of a single car accident.
(Presentence Report (hereinafter, PSI), p.4.)1 The caller reported that the driver, Mr. Zehm,
drove his car into a ditch and seemed intoxicated. (PSI, p.4.) Mr. Zehm smelled like alcohol,
and his breathalyzer results were .307 and .306. (PSI, p.4.) Empty bottles of whiskey were
discovered in the car, and Mr. Zehm had marijuana on his person. (PSI, p.4.)
Mr. Zehm was originally charged with one felony count of driving under the influence
and two related misdemeanor counts; Part II of the Information alleged that Mr. Zehm had
previously been convicted of one count of aggravated driving under the influence within the past
15 years. (R., pp.38-39.) Pursuant to a plea agreement, Mr. Zehm agreed to plead guilty to
felony driving under the influence. (R., p.42; Tr. 12/19/16, p.8, Ls.12-14.) In exchange, the
State agreed to dismiss the misdemeanor charges. (R., p.42.) At the sentencing hearing, the
State recommended that the district court impose a sentence of ten years, with three years fixed.
(Tr. 2/15/17, p.7, Ls.4-9.) Mr. Zehm’s counsel requested that the district court follow the
recommendation in the PSI to place Mr. Zehm on probation, or, in the alternative, retain
jurisdiction. (Tr. 2/15/17, p.14, L.10 – p.15, L.24.) The district court imposed a sentence of ten
years, with two years fixed. (R., pp.86-88.) Mr. Zehm filed a notice of appeal timely from the
district court’s judgment of conviction. (R., pp.91-93.)

ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of ten years, with
two years fixed, following Mr. Zehm’s plea of guilty to driving under the influence?
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All citations to the PSI and its attachments refer to the 45-page electronic document.
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ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Ten Years,
With Two Years Fixed, Following Mr. Zehm’s Plea Of Guilty To Driving Under The Influence
Based on the facts of this case, Mr. Zehm’s sentence of ten years, with two years fixed, is
excessive because it is not necessary to achieve the goals of sentencing. When there is a claim
that the sentencing court imposed an excessive sentence, the appellate court will conduct an
independent examination of the record giving consideration to the nature of the offense, the
character of the offender, and the protection of the public interest. See State v. Reinke, 103 Idaho
771 (Ct. App. 1982).
Independent appellate sentencing examinations are based on an abuse of discretion
standard. State v. Burdett, 134 Idaho 271, 276 (Ct. App. 2000). In such a review, an appellate
court considers “whether the court acted within the boundaries of such discretion, consistent with
any legal standards applicable to its specific choices, and whether the court reached its decision
through an exercise of reason.” State v. Hass, 114 Idaho 554, 558 (Ct. App. 1988). When a
sentence is unreasonable based on the facts of the case, it is an abuse of discretion. State v. Nice,
103 Idaho 89, 90 (1982). Unless it appears that confinement was necessary “to accomplish the
primary objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation or retribution applicable to a given case,” a sentence is unreasonable.
State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982). Accordingly, if the sentence is excessive,
“under any reasonable view of the facts,” because it is not necessary to achieve these goals, it is
unreasonable and therefore an abuse of discretion. Id.
There are several mitigating factors that illustrate why Mr. Zehm’s sentence is excessive
under any reasonable view of the facts. First, the circumstances of this case are highly unusual.
Mr. Zehm had no prior felony convictions when he was convicted of aggravated driving under
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the influence in 2009. (PSI, p.5.) However, after that, he finished his probation early, attended
treatment, and successfully maintained his sobriety for seven years.

(PSI, pp.6, 10, 15;

Tr. 2/15/17, p.12, L.25 – p.13, L.5.) Unfortunately, Mr. Zehm lost his father to an aggressive
form of cancer in August of 2016, and he admitted that he relapsed as a result. (PSI, pp.10, 43.)
Mr. Zehm lived with his father—whom he described as his “best friend”—in Worley,
Idaho all his life. (PSI, pp.7, 15.) He worked from the time he was 12 years old and helped his
father maintain their property in the country. (PSI, pp.6, 43.) In a letter to the district court,
Mr. Zehm’s sister, Ms. Hudson, described the pastoral existence he shared with his father “in the
middle of the country.” (PSI, p.43.) She commented also that Mr. Zehm and his father “were
best friends,” and his father “spent his days running around the woods, hunting, cutting wood,
fishing, and caring for the home his parents built . . . .” (PSI, p.43.) In April of 2016, however,
Mr. Zehm’s father — who was uninsured — was diagnosed with Stage IV cancer of the kidneys,
and the doctors discovered that it had metastasized throughout his body. (PSI, p.43.) As
Ms. Hudson put it, “What ensued was a whirlwind that none of us were prepared for.” (PSI,
p.43.)
She explained that Mr. Zehm did the best he could to care for his father at their home, but
the cancer progressed quickly and caused “such intense pain that it forced him back to the
hospital” by the end of the month. (PSI, p.43.) When he was released 12 days later, Mr. Zehm’s
father stayed with his sister in Post Falls, but Mr. Zehm returned to the home in Worley. (PSI,
p.43.) Ms. Hudson wrote that—from that point on—Mr. Zehm “struggled in so many ways”
because he was trying to maintain the family’s old farmhouse, but he would go to Post Falls each
weekend, “only to see his father dying little by little each week.” (PSI, p.43.) Shortly thereafter,
Mr. Zehm’s father could no longer get out of bed due to the pain and spent another 16 days in the
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hospital. (PSI, p.43.) With the medical bills adding up, Mr. Zehm “continued to work long
hours to help contribute financially,” but he was alone in the house “with virtually no heat” and
no running water. (PSI, pp.43-44.) Ms. Hudson said he “suffered from debilitating panic
attacks” during that time and eventually his “alcohol dependency took over.” (PSI, p.44.) It is
evident that part of Mr. Zehm’s anxiety and stress came from the knowledge that the land and
home where had lived his entire life might be lost because of his father’s medical bills. (PSI,
pp.10, 14, 44.)
Ms. Hudson wrote that she did not excuse the choices her brother had made but
nevertheless understood his “need for comfort and solace through what was the darkest time in
our family’s life.” (PSI, p.44.) She explained that the property in Worley would be lost due to
the medical bills and said that Mr. Zehm could live with her once he was released. (PSI, p.44.)
She noted that Mr. Zehm needed “alcohol abuse treatment to learn coping mechanisms to deal
with the tragedies we’ve faced without slipping into addiction.” (PSI, p.44.) However, she felt
that that he did not need prison as she believed that, due to his quiet, generous, and soft-spoken
personality, “prison time would cause more damage than rehabilitation.” (PSI, p.44.) Finally,
she wrote, “I love my brother and want him to be well and am ready to do whatever it takes to
support him as we piece our lives back together.” (PSI, p.44.)
Mr. Zehm’s mother also wrote a letter to the district court. (PSI, p.45.) She said that
Mr. Zehm was a hard worker who was “sober for years and doing great.” (PSI, p.45.) She also
noted the “horrible conditions” Mr. Zehm was living in prior to this offense and said that her
daughter had a room for her brother to live in, and that they were “working on finding him a job
close” to both of them, so they could take him to work until he could get his license back. (PSI,
p.45.) She wrote that Mr. Zehm was “lonely and grieving” and also asked the district court to

5

consider not imposing a prison sentence. (PSI, p.45.) She explained that the family loved him
very much, and that he was a good, gentle, and kind-hearted man. (PSI, p.45.)
Also, instead of shirking responsibility for this offense or denying that he had a serious
problem, Mr. Zehm accepted blame and acknowledged that he had relapsed due to his grief and
anxiety. (PSI, pp.14-15.) In his comments to the court for the PSI, he wrote that he was not
making excuses, but he wanted to explain what happened. (PSI, p.15.) He wrote, “I found
myself in a very dark place and turned to alcohol when I should have found other ways to deal
with my grief . . . .” (PSI, p.16.) He went on to say that he was “deeply sorry” for his actions,
and that he hoped treatment would ensure that he could remain sober for the rest of his life.
(PSI, p.15.) Similarly, at the sentencing hearing, Mr. Zehm said, “I’m deeply sorry and regret
the actions that I took . . . .” (Tr. 2/15/17, p.16, Ls.6-7.) He said that he was in a “deep, dark
spot” when his father passed away, and he “turned to alcohol for the only comfort [he] could
find.” (Tr. 2/15/17, p.16, Ls.13-15.)
Mr. Zehm also has an excellent work history. He was employed as a manager at a store
when this offense occurred, and the PSI indicated that he had consistent work dating back to the
late ‘90s. (PSI, pp.12-13.) He also stated that he would be able to work at a grocery store in
Post Falls if and when he was able to move in with his sister. (PSI, p.13.) Finally, Mr. Zehm has
no issues with his mental or physical health.

(PSI, pp.10, 13.)

In sum, he is a healthy,

productive person, with a very supportive family, who started drinking again in the midst of
extreme grief and stress.
A defendant’s good character, acceptance of responsibility, and family support are all
well-recognized mitigating factors.

State v. Alberts, 121 Idaho 204, 209 (Ct. App. 1991)

(reducing the defendant’s aggregate sentence based, in part, on the “other positive attributes of
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his character”); State v. Shideler, 103 Idaho 593, 594-95 (1982) (reducing sentence of defendant
who accepted responsibility for his acts and had the support of his family). In fact, these factors
likely led to the PSI writer’s recommendation for probation. (PSI, p.18.) She clearly realized
that this was an atypical situation, and that Mr. Zehm needed treatment rather than incarceration.
Indeed, given the wealth of mitigating information here, Mr. Zehm’s sentence was
excessive as it was not necessary to accomplish the goals of sentencing. Mr. Zehm has proven
once before that he does not pose a risk to society while on probation, and he is very amenable to
treatment. (PSI, p.10.) And a rider program or an extended term of probation would still
provide appropriate deterrence and retribution for this offense. But most importantly, these
options would allow for expedited treatment so Mr. Zehm could not only get help to move
through his grief, but also to address the decision-making process that led to his use of alcohol
again after many years of sobriety. This would be the best way to ensure that nothing like this
would ever happen again and that Mr. Zehm could lead a productive, healthy life going forward.
However, the district court failed to adequately consider the mitigating information in this case
and decided that Mr. Zehm needed to be incarcerated. Given the facts of this case, a prison
sentence was clearly not necessary and was therefore unreasonable. As such, the district court
abused its discretion.
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CONCLUSION
Mr. Zehm respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing.
DATED this 24th day of October, 2017.

___________/s/______________
REED P. ANDERSON
Deputy State Appellate Public Defender
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